UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION 10
IN THE MATTER OF: UNILATERAL ADMINISTRATIVE
ORDER FOR REMEDIAL '
UPPER COLUMBIA RIVER SITE INVESTIGATION/FEASIBILITY STUDY
U.S. EPA Region 10
CERCLA
Teck Cominco Metals, Litd., Docket No. CERCLA-10-2004-0018
Respondent A Proceeding Under Section 106(a) of the

Comprehensive Environmental Response,
Compensation, and Liability Act, as
amended, 42 U.S.C. §9606(a)

L. INTRODUCTION AND JURISDICTION

1. This Administrative Order (“Order”) is being issued by the U.S. Environmental Protection
Agency to Teck Cominco Metals, Ltd. ((hereinafter “Teck Cominco” or “Respondent”). The
Order concerns the preparation and performance of a Remedial Investigation/ Feasibility Study
(“RI/FS”) as described in the attached Statement of Work (“SOW”) (Attachment 1) at the Upper
Columbia River Site (the “Site”) in eastern Washington.

2.  This Order is issued pursuant to the authority vested in the President of the United States by
Section 106(a) of the Comprehensive Environmental Response, Compensation, and Liability Act
of 1980, 42 U.S.C. § 9606(a) as amended (“CERCLA”), and delegated to the Administrator of the
United States Environmental Protection Agency (“EPA”) by Executive Order No. 12580, January
23, 1987, 52 Fed. Reg. 2923, as amended by Executive Order No. 13016, August 30, 1996, 61
Fed. Reg. 45871, further delegated to the Regional Administrators by EPA Delegation Nos.
14-14-A and 14-14-B and further redelegated to the Director, Office of Environmental Cleanup

by Regional Delegations dated February 1, 2002, and October 5, 1998, respectively.

3.  Inissuing this Order, the objectives of EPA are: (a) to determine the nature and extent of
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3. Inissuing this Order, the objectives of EPA are: (a) to determine the nature and extent of
contamination and the threat to the public health or welfare or the environment caused by the
release or threatened release of hazardous substances, pollutants or contaminants at or from the
Site; and (b) to determine and evaluate alternatives for remedial action to prevent, mitigate or
otherwise respond to or remedy any release or threatened release of hazardous substances,
pollutants or contaminants at or from the Site.

4.  The activities conducted under this Order are silbj ect to approval by EPA. The activities
under this Order shall be conducted in accordance with all applicable EPA guidances, policies, and
procedures. ' ~

IL. FINDINGS OF FACT

1. For purposes of this Order, the Upper Columbia River Site consists of the areal extent of
contamination in the United States associated with the Upper Columbia River, and all suitable
areas in proximity to the contamination necessary for implementation of response action. The
Upper Columbia River is the principal inflow, contributing about 90% of the flow from a large
drainage area in Canada and the United States to Franklin D. Roosevelt Lake (Lake Roosevelt),
the reservoir behind Grand Coulee Dam. Approximately 15 river miles south of the U. S.-Canada
border, the river becomes characteristic of a lake/reservoir due to the Grand Coulee Dam.

2. The reservoir was developed into a major recreational and economic resource for the
surrounding area attracting more than one million visitors per year. Recreational use of the area
has been extensive including activities such as fishing, swimming, camping, and boating. The
Upper Columbia River and surrounding area is also habitat to wildlife, plants, a varied fish
community, and other aquatic species, including species protected under the Endangered Species
Act (ESA).

3. 'The Confederated Tribes of the Colville Indian Reservation (Colville Tribes) and the Spokane
Tribe of Indians (Spokane Tribe) own reservation lands along the Upper Columbia River. The
Colville Tribes and the Spokane Tribe have treaty-reserved rights and resources, and/or other
rights, interests, or resources in the Site. The Colville Tribes petitioned EPA in August 1999,
pursuant to Section 105 of CERCLA 42 U.S.C. § 9605, to conduct an assessment of hazardous
substance contamination along the Columbia River extending approximately 150 river miles from
the U.S.-Canada border to - the Grand Coulee Dam.

4. EPA began conducting the site assessment in October 1999. EPA selected a Site Assessment
Area from approximately river mile 745 near the U.S.-Canada border to river mile 675. This area
is called the Upper Columbia River Site Assessment Area (Assessment Area). In conducting the
site assessment, EPA found contaminants at the Upper Columbia River Site including, but not
limited to, heavy metals such as arsenic, cadmium, copper, lead, mercury and zinc. EPA did not
conduct an analysis for dioxin and furan in the Assessment Area, though these contaminants
remain a concern. EPA also observed the presence of slag, a by-product of the smelting furnaces,
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containing glassy ferrous granules and other metals, at beaches and other depositional areas at the
Assessment Area.

5. The Site has been the subject of numerous studies by various governmental entities. Sources
- identified in these studies include releases from mining and milling operations, fertilizer production,
smelting operations, pulp and paper production, sewage treatment plants, and other industrial
activities.

6. Contaminants found at the Site are known to be toxic to humans and aquatic life. Routes of
human exposure to slag and contaminated sediment include direct contact with slag on the beaches
of the Upper Columbia River, contact with contaminated sediment during low draw down periods,
inhalation of airborne particles, dermal contact, and ingestion. There is also a concern of human
exposure from ingestion of lake/river water contaminated as a result of contact with slag or
contaminated sediments. Consumption of fish, aquatic resources, native plants, and agricultural
crops are also potential routes of human exposure.

7. Potential environmental effects of slag discharged to the Upper Columbia River include both
chemical (increased metal loads, potential bioaccumulation, toxicity problems in biota) and
physical (scouring of plants and animals from river substrates, severe erosion of fish gills,
smothering of habitat) components. Some benthic organisms can accumulate toxins that are
attached to sediment particles that the benthic organism ingests. Toxins accumulated in benthic
organisms can be transferred up the food chain to higher predators such as fish. .

8. EPA completed its site assessment in March 2003. Pursuant to the Hazard Ranking System,
published as a federal regulation on December 14, 1990 (55 Fed. Reg. 51532), the Site received a
hazardous ranking score above 28.50, making the Site eligible for listing on EPA’s National
Priorities List (NPL). Currently, the Site is being considered by EPA for possible inclusion on the -
NPL.

9. Respondent owns and operates an integrated smelting and refining complex in Trail, British
Columbia (hereinafter referred to as the “Trail Smelter”) situated approximately 10 river miles
north of the U. S.-Canada border. Respondent has arranged for the disposal of its hazardous
substances from the Trail Smelter into the Upper Columbia River by directly discharging up to
145,000 tonnes of slag annually prior to mid-1995. Effluent, such as slag, was discharged into the
Columbia River through several outfalls at the Trail Smelter. The slag contains metals including,
but not limited to, copper, lead, and zinc. The slag was carried downstream in the passing river
current and settled in slower flowing quiescent areas. Effluent continues to be discharged from the
Trail Smelter into the Columbia River.

10.  The Trail Smelter facility also produces a variety of sulfur products and agricultural
fertilizers which represent a potential source of mercury. Historically, the Trail Smelter discharged
sulfur dioxide into the air increasing its discharge of sulfur dioxide from 4,700 tons a month to
10,000 tons a month in 1925. At that time, citizens of the town of Northport, Washington,
situated just south of the U. S.-Canada border in the Columbia River valley, complained to local
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and state officials that pollution from the Trail smelter was threatening their health and
environment.

11. After the Site scored above a 28.50 on the HRS, EPA began to evaluate proposing the Site on
the NPL for the purpose of obtaining federal funding for evaluation and future cleanup of the Site,
At this time, Teck Cominco American Inc. (“TCAI”) approached EPA and the surrounding local
county governments expressing a willingness to perform an independent, limited human health
study at the Site if EPA would delay proposing the Site for NPL listing.

12. EPA expressed its interest in working with Teck Cominco, in coordination with the State, -
Tribes, and local governments, in delaying a listing by entering a Superfund Alternative Agreement
with Teck Cominco, in accordance with EPA’s guidance on Response Selection and Enforcement
Approach for Superfund Alternative Sites, issued June 24, 2002 (“SAS guidance). Under EPA’s
SAS guidance, EPA may enter settlements at sites that require long-term response and are eligible
to be placed on the NPL, but are not yet listed, as long as EPA takes steps to ensure equivalency
in the absence of an NPL listing. For example, it is critical to ensure that settlements covering
these response actions achieve cleanup levels equivalent to those required at NPL sites, and that
EPA, tribes, states and natural resource trustees are in an equivalent enforcement posture as they
would be if the site were 11sted

13. EPA worked for eleven months discussing the Superfund Alternative approach with Teck
Cominco, and performed an extensive outreach effort to coordinate with all the interested
stakeholders, describing the process that would be necessary to postpone listing the Site on the
NPL. Of critical importance under EPA’s Superfund Alternative Sites guidance is that Teck
Cominco must enter an agreement with EPA to perform a RI/FS of the Upper Columbia River
Site. The Colville and Spokane Tribes, and Washington State, supported EPA postponing its
listing of the Site as long as Teck Cominco agreed to all of the criteria outlined in EPA’s
Superfund Alternative Sites guidance.

14. After months of inconclusive discussions and ambiguous commitments from TCAI, EPA
issued a Special Notice Letter and draft Administrative Order on Consent (“AOC”) to Respondent
on October 10, 2003, formally requesting the company to voluntarily commit to an AOC for an
RI/FS under CERCLA authorities. Consistent with Section 122(e) of CERCLA, 42 US.C. §
9622(e), the Special Notice Letter triggered a 60 day moratorium, and invited Respondent to
participate in formal negotiations with EPA.

15. TCAIresponded to EPA’s Special Notice Letter on behalf of Respondent. At all times
relevant to these discussions, EPA agreed that TCAI could sign the RUFS AOC for the Site as
long as Respondent agreed to sign the tolling agreement with the relevant natural resource
trustees.

16. EPA and TCAI spent approximately six weeks negotiating the terms for performing an

acceptable RUFS at the Site. Although TCAI expressed a repeated willingness to perform a
human health and ecological risk assessment at the Site, under a legally binding contract with any
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RI/FS at the Site under CERCLA authorities.

17. As a result, EPA concluded that the proposed study that TCAI was willing to perform would
not provide the necessary information for EPA to select a remedy that would be protective of
human health and the environment. EPA and TCAI ended negotiations on November 26, 2003.
EPA wrote TCAI on December 9, 2003, again informing TCAI that the Spec1a1 Notice Letter
Negotiation Moratorium was ended.

18. EPA concluded that TCAI’s proposed study would not provide the necessary information for
EPA to select a remedy that was protective of human health and the environment because:

a. TCAI would not agree to address environmental and human health cleanup standards in
its proposed study; - :

b. TCAI’s proposal was limited to a study of risk only, and used ambiguously defined
approaches to address site characterization, data gap analysis, fate and transport issues and
alternatives analysis;

c. TCAI proposed a contractual agreement that redefined basic and reliable tenets of the
CERCLA RUFS process so that it was impossible to identify, or later enforce, what work TCAI
was agreeing to perform (e.g., TCAI insisted that its proposed study, called a Human
Health/Ecological Risk Assessment, constituted an entire RI/FS study, even though a human
health/ecological risk assessment is only one component of EPA’s RI/FS process);

d. TCAI would not agree to preserve the rights for trustees to file claims for natural
resource damages in the same manner that all US companies in this situation must do.

e. TCAI committed to conduct work only “in general accordance” with EPA Superfund
guidance.

II1. CONCLUSIONS OF LAW AND DETERMINATIONS |

1. The Upper Columbia River Site is a "facility” as defined in Section 101(9) of CERCLA, 42
U.S.C. § 9601(9).

2. Wastes and constituents thereof at the Site, sent to the Site, disposed of at the Site, and/or
transported to the Site identified in Section II are "hazardous substances” as defmed in Section
101(14) of CERCLA, 42 U.S.C. § 9601(14), or constitute "any pollutant or contaminant” that may
present an imminent and substantial danger to public health or welfare under Section 104(a)(1) of
CERCLA, 42 U.S.C. § 9604(a)(1).

3. The presence of hazardous substances at the Site or the past, present, or potential migration of
hazardous substances currently located at or emanating from the Site, constitute actual and/or
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threatened "releases” as defined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

4. The actual or threatened release of one or more hazardous substances from the Site may
present an imminent and substantial endangerment to the public health or welfare or the
environment.

5. Respondent is a "person” as defined in Section 101(21) of CERCLA, 42 U.S.C. § 9601(21).

6. Respondent is a responsible party under Sections 104, 107, and 122 of CERCLA, 42 US.C.
§§ 9604, 9607, and 9622.

7. The RI/FS required by this Order is necessary to abate an imminent and substantial
endangerment because of an actual or threatened release of hazardous substances from the Site
and protect the public health or welfare or the environment, is in the public interest, not
inconsistent with CERCLA and the NCP, and will expedite effective remedial action.

IV. NOTICE TO THE STATE

On December 8, 2003, prior to issuing this Order, EPA notified the State of Washington
Department of Ecology (“ DOE”) that EPA would be issuing this Order.

V. ORDER

Based on the foregoing, Respondent is hereby ordered to comply with the following
provisions, including, but not limited to all attachments to this Order, all documents incorporated
by reference into this Order, and all schedules and deadlines in this Order, attached to this Order,
or incorporated by reference into this Order.

VL DEFINITIONS

Unless otherwise expressly provided herein, terms used in this Order which are defined in
CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to them
in the statute or its implementing regulations. Whenever terms listed below are used in this Order
or in the documents attached to this Order or incorporated by reference into this Order, the
following definitions shall apply:

a. "CERCLA" shall mean the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

b. "Day" shall mean a calender day unless otherwise specified. In computing any period of
time under this Order, in the event that a submission would fall on a Saturday, Sunday, or U.S.
federal holiday, the period shall run until the end of the next business day.

c. “DOE” shall mean the Washington State Department of Ecology and any successor
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departments or agencies of the State of Washington.
d. “EPA" shall mean the United States Environmental Protection Agency.

e. “Interest” shall mean interest at the rate specified for interest on investments of the
EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October 1 of €ach year.

f. "National Contingency Plan" or "NCP" shall mean the National Contingency Plan
promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part
300, including any amendments thereto. ‘

g. “Order” shall mean this Unilateral Administrative Order and all appendices attached
hereto. In the event of conflict between this Order and any attachments, this Order shall control.

h. "Paragraph" shall mean a portion of th1s Order identified by an Arabic numeral.
i, “Parties” shall mean EPA and Respondent.

j. "RCRA” shall méan the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, et
seq. (also known as the Resource Conservation and Recovery Act).

k. “Respondent” shall mean Teck Cominco Metals, Ltd.

1. "Section" shall mean a portion of this Order identified by a Roman numeral and includes
one or more paragraphs.

m. “State” shall mean the State of Washington.

n. "Statement of Work" or "SOW" shall mean the statement of work for implementation as
set forth in Attachment 1 to this Order. The Statement of Work is incorporated into this Order
‘and is an enforceable part of this Order.

o. "Site" for purposes of this Order shall mean the Upper Columbia River Site that
consists of the areal extent of contamination in the Upper Columbia River in the United States, and
all suitable areas in the United States in proximity to the contamination necessary for
implementation of response action. The Upper Columbia River is the principal inflow,
contributing about 90% of the flow from a large drainage area in Canada and the United States, to
Franklin D. Roosevelt Lake (Lake Roosevelt), the reservoir behind Grand Coulee Dam.
Approximately 15 river miles south of the U. S.-Canada border, the river becomes characteristic of
a lake/reservoir due to the Grand Coulee Dam. The Site will include all areas in the United States
where hazardous substances from Respondent’s Trail operations have migrated or materials
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containing hazardous substances have come to be placed. The boundaries of the Site will be
determined upon the issuance of EPA’s Record of Decision after the Remedial
Investigation/Feasibility Study is complete.

p. "United States" shall mean the United States of America.

q. "Work" shall mean all activities Respondent is required to perform under this Order,
including any activities described in the SOW.

VII. NOTICE OF INTENT TO COMPLY

Respondent shall provide, not later than ten (10) days after the effective date of this Order,
written notice to EPA's Remedial Project Manager (“RPM”) stating whether it will comply with
the terms of this Order. If Respondent does not perform the Work, EPA may seek to enforce the
terms of this Order pursuant to Sections 106(b) and 107(c)(3) of CERCLA. Respondent's written
notice shall describe, using facts that exist on or prior to the effective date of this Order, any

"sufficient cause" defenses asserted by Respondent under Sections 106(b) and 107(c)(3) of
CERCLA. The absence of a response by EPA to the notice required by this Paragraph shall not be
deemed to be acceptance of Respondent's assertions. :

VIIL PARTIES BOUND

1. This Order shall apply to and be binding upon Respondent and upon its directors, officers,
employees, agents, successors, and assigns. No change in the ownership, corporate status, or
other control of any of the entities referenced in this Paragraph shall alter any of Respondent's
responsibilities under this Order.

2. Respondent shall provide a copy of this Order to any prospective owners or successors
before a controlling interest in Respondent's assets, property rights, or stock are transferred to the
prospective owner or successor. Respondent shall provide a copy of this Order to each
contractor, sub-contractor, laboratory, or consultant retained to perform any Work under this
Order, within five (5) days after the effective date pursuant to Section XXVI of this Order or on
the date such services are retained, whichever date occurs later. Respondent shall also provide a
copy of this Order to each person representing Respondent with respect to the Site or the Work
and shall condition all contracts and subcontracts entered into hereunder upon performance of the
Work in conformity with the terms of this Order. With regard to the activities undertaken
pursuant to this Order, each contractor and subcontractor shall be deemed to be related by
contract to Respondent within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.
§9607(b)(3). Notwithstanding the terms of any contract, Respondent is responsible for
compliance with this Order and for ensuring that its contractors, subcontractors and agents comply
with this Order, and perform any Work in accordance with this Order.

IX. WORK TO BE PERFORMED
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1. Respondent shall cooperate with EPA in providing information regarding the Work to the
public. As requested by EPA, Respondent shall participate in the preparation of such information
for distribution to the public and in public meetings which may be held or sponsored by EPA to
explain activities at or relating to the Site. .

2. All aspects of the Work to be performed by Respondent pursuant to this Order shall be under
the direction and supervision of a qualified project manager the selection of which shall be subject
to approval by EPA. Within twenty (20) days after the effective date of this Order, Respondent
shall notify EPA in writing of the name and qualifications of the project manager, including
primary support entities and staff, proposed to be used in carrying out Work under this Order. If
at any time Respondent proposes to use a different project manager, Respondent shall notify EPA
and shall obtain approval from EPA before the new project manager performs any Work under this
Order.

3. EPA will review Respondent's selection of a project manager according to the terms of
Section IX Paragraph 2 of this Order. If EPA disapproves of the selection of the project manager,
Respondent shall submit to EPA within five (5) days after receipt of EPA's disapproval of the
project manager previously selected, a list of project managers, including primary support entities
and staff, that would be acceptable to Respondent. EPA will thereafter provide written notice to
Respondent of the names of the project managers that are acceptable to EPA. Respondent may
then select any approved project manager from that list and shall notify EPA of the name of the
project manager selected within twenty-one (21) days of EPA's designation of approved project
managers.

4. Respondent shall conduct the RUFS and submit deliverables as provided by the Statement of
Work (“SOW”), Attachment 1. All such work shall be conducted in accordance with CERCLA,
the NCP, and EPA guidance including, but not limited to, the "Interim Final Guidance for
Conducting Remedial Investigations and Feasibility Studies under CERCLA" (OSWER Directive #
9355.3-01), "Guidance for Data Usability in Risk Assessment" (OSWER Directive #9285.7-05)
and guidances referenced therein, and guidances referenced in the SOW, as may be amended or
modified by EPA. The tasks that Respondent must perform are described more fully in the SOW.
The activities and deliverables identified below shall be developed as provided in the SOW, and
shall be submitted to EPA as provided. All work performed under this Order shall be in
accordance with the schedules herein, and in full accordance with requirements of the SOW, as
initially approved or modified by EPA, and as may be amended or modified by EPA from time to
time.

5. REMEDIAL INVESTIGATION/FEASIBILITY STUDY

a. The overall purpose of the RI/FS is to investigate and determine the full nature and
horizontal and vertical extent of contamination at the Upper Columbia River Site, including all
areas where contamination or contaminated material from Respondent’s Trail facility has migrated
or come to be placed, to develop and evaluate potential remedial alternatives that will prevent,
mitigate or otherwise respond to or remedy any release or threatened release of hazardous
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substances, pollutants or contaminants at or from the Site and that will be protective of human
health and the environment. Respondent shall perform, at a minimum, all actions necessary to
implement the work described in the SOW.

b. Work Plan and Implementation

i. As part of the work described in Section IX Paragraph 5 and in the SOW, the
Respondent must submit a schedule for implementation of the required activities which shall
include specific initiation and completion dates, and draft and final document submittal dates.
The Respondent shall submit to EPA for review and comment work plans for performing the
RI/FS activities set forth below and in the SOW. The work plans shall provide a description of,
and a schedule for, the RI/FS activities required by this Order.

ii. EPA may approve, disapprove, require revisions to, or modify any work plan.
If EPA requires revisions to any work plan, the Respondent shall submit a revised work plan
within fifteen (15) days of receipt of EPA’s notification of the required revisions. The ,
Respondent shall implement each work plan as approved by EPA in accordance with the schedule
approved by EPA. Once approved, or approved with modifications, each work plan, schedule,
and any subsequent modifications shall be fully enforceable under this Order. The Respondent
shall give EPA at least fourteen (14) days advanced notice of all field work or field activities to
be performed by Respondent pursuant to Section IX Paragraph 5 of this Order.

iii. Respondent shall not commence or undertake any subsequent activities or
tasks until receiving EPA approval for the RI/FS Work Plan.

iv. EPA reserves the right to stop Respondent from proceeding further, either
temporarily or permanently, on any task, activity or deliverable at any point during the RI/FS.

v. Respondent shall assure that all work performed, samples taken and analyses
conducted pursuant to Section IX Paragraph 5 of this Order, conform to the requirements of the
RI/FS Work Plan and the EPA-approved quality assurance project plan (QAPP). Respondent
shall assure that field personnel used by Respondent are properly trained in the use of field
equipment and in chain of custody procedures.

c. Reporting. All work plans, reports, notices and other documents required to be
submitted to EPA under this Order shall be sent by certified mail, return receipt requested, by
overnight delivery or by courier. Respondent shall submit to EPA three (3) hard copies, one of
which shall be unbound, and one (1) electronic copy of all work plans, reports, or other
submissions required by this Order and the SOW. In preparation for the Scoping Meeting, within
forty-five (45) days of this Order, Respondent shall provide a document detailing Existing Site
Information, as required under Task 1 of the SOW. At the RI/FS Scoping meeting pursuant to
Section IX Paragraph 5, EPA will provide Respondent with a list of additional state and peer
review contacts that Respondent shall provide copies of all plans, reports or other submissions
which are required by this Order, at the same time that Respondent makes the submission to EPA.
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d.  Scoping Meeting. Within sixty (60) days of the effective date of this Order,
Respondent shall meet with EPA to discuss RI/FS Scoping Activities under Task 1, of the SOW.
During the Scoping Meeting, appropriate deliverable dates for the tasks and deliverables outlined
in the SOW will be determined.

e.  Within thirty (30) days of the RI/FS Scoping Activities meeting, Respondent shall
submit a Site Management Plan (“SMP”) for the RI/FS to EPA. The SMP shall contain the
project scope, general management approach and schedule for submittal of all workplans and
documents pursuant to the SOW. If EPA disapproves of or requires revisions to the SMP, in
whole or in part, Respondent shall amend and submit to EPA a revised SMP which is responsive
to the directions in all EPA comments, within fifteen (15) days of receiving EPA's comments.

6. Inthe event that Respondent amends or revises a report, plan or other submittal upon receipt
of EPA comments, if EPA in its discretion subsequently disapproves of the revised submittal or
any portion thereof, or if subsequent submittals do not fully reflect EPA's directions for changes
related to performance of the RI/FS, EPA retains the right, in its sole discretion, to seek statutory
penalties, perform its own studies, complete the RIFS (or any portion of the RI/FS) under
CERCLA and the NCP, and seek reimbursement from the Respondent for its costs; and/or seek
any other appropriate relief.

7. Inthe event that EPA takes over some of the tasks, but not the entire RI/FS, Respondent shall
incorporate and integrate information supplied by EPA into the final RI/FS report, as applicable.

8. Neither failure of EPA to expressly approve or disapprove of Respondent’s submissions
within any time period, nor the absence of comments, shall be construed as approval by EPA.

9.  Respondent shall, no less than ten (10) days prior to any off-site shipment of hazardous
substances from the Site to an out-of-state waste management facility, provide written notification
to the appropriate state environmental official in the receiving state and to EPA's RPM of such
shipment of hazardous substances within the time frame given in the SOW. However, the
notification of shipments shall not apply to any such off-site shipments when the total volume of
such shipments will not exceed 10 cubic yards. '

a. The notification shall be in writing, and shall include the following information: (1) the
name and location of the facility to which the hazardous substances are to be shipped; (2) the type
and quantity of the hazardous substances to be shipped; (3) the expected schedule for the shipment
of the hazardous substances; and (4) the method of transportation. Respondent shall notify the
receiving state of any major change in the shipment plan, such as a decision to ship the hazardous
substances to another facility within the same state, or to a facility in another state.

b. The identity of the receiving facility and state will be determined by Respondent
following the award of the contract for any phase of the Work. Respondent shall provide to EPA
all information on the off-site shipments, including but not limited to, all information included in
Section IX Paragraph 9. a. Respondent shall provide the off-site shipment information as soon as
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practical after the award of the contract and before the hazardous substances are actually shippéd.

¢. All hazardous substances, pollutants or contaminants removed off-site pursuant to this
Order for treatment, storage, or disposal shall be treated, stored, or disposed of at a facility in
compliance, as determined by EPA, pursuant to 42 U.S.C.§ 9621(d)(3) and the off-site rule at 40
CFR 300.440. Regional Offices will provide information on the acceptability of a facility under
section 121(d)(3) of CERCLA and the rule.

X. MODIFICATION OF THE WORK PLANS

1. Modifications to any plan or schedule or the attached EPA SOW may be made in writing by
the RPM or at their oral direction. If the RPM makes an oral modification, it will be memorialized
in writing within two (2) days by the RPM; provided, however, that the effective date of the
modification shall be the date of the RPM’s oral direction. The rest of the Order, or any other
portion of the Order may only be modified in writing by signature of the delegated signatory or
designee of EPA Region 10.

2. If Respondent seeks permission to deviate from any approved plan or schedule or SOW,
Respondent's Project Coordinator shall submit a written request to EPA for approval outlining the
proposed modification and its basis.

3. No informal advice, guidance, suggestion, or comment by EPA regarding reports, plans,
specifications, schedules, or any other writing submitted by the Respondent shall relieve the
Respondent of its obligation to obtain such formal approval as may be required by this Order, and
to comply with all requirements of this Order unless it is formally modified.

XI. ADDITIONAL RESPONSE ACTIONS

If EPA determines that additional response actions not included in an approved plan are
necessary to protect public health, welfare, or the environment, EPA will notify Respondent of that
determination. Unless otherwise stated by EPA, within fifteen (15) days of receipt of notice from
EPA that additional response actions are necessary to protect public health, welfare, or the
environment, Respondent shall submit for approval by EPA a Work Plan for the additional
response actions. The plan shall conform to the applicable requirements of this Order and the
SOW to this Order. Upon EPA's approval of the plan, Respondent shall implement the plan for
additional response actions in accordance with the provisions and schedule contained therein. This
Section does not alter or diminish the RPM’s authority to make oral or written modifications to
any plan or schedule pursuant to Section X of this Order.

XII. FINAL REPORTS, PROPOSED PLANS, RECORD
OF DECISION AND ADMINISTRATIVE RECORD

1. EPA shall be responsible for the release to the public of the final reports on the RI/FS. EPA
shall be responsible for the preparation and release to the public of the proposed plan and Record
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of Decision in accordance with CERCLA and the NCP.

2. EPA shall provide Respondent with the final reports on the RI/FS as well as any Record of
Decision.

3. EPA will determine the contents of the Administrative Record file for selection of any
response action. The Administrative Record file shall include those materials cited in 40 CFR
300.810. Respondent must submit to EPA all documents concerning the Site, developed during
the course of the RI/FS which must be included in the Administrative Record file pursuant to 40
CFR 300.810. EPA may require Respondent to establish a community information repository at
or near the Site, to house one copy of the Administrative Record.

XIII. PROGRESS REPORTS

In addition to the deliverables set forth in this Order, Respondent shall provide to EPA
monthly progress reports no later than the 10® day of the following month. Ata minimum, with
respect to the preceding month, these progress reports shall: (1) describe the actions which have
been taken to comply with this Order during that month; (2) include all results of sampling and
tests and all other data received by Respondent; (3) describe work planned for the next two

‘months with schedules relating such work to the overall project schedule for the Work; and @
describe all problems encountered and any anticipated problems, any actual or anticipated delays,
and solutions developed and implemented to address any actual or anticipated problems or delays.

XIV. SAMPLING, ACCESS, AND DATA AVAILABILITY/ADMISSIBILITY

1. All sampling and analyses performed pursuant to this Order shall conform to EPA direction
and approval regarding sampling, quality assurance/quality control (QA/QC), data validation, and
chain of custody procedures. Respondent shall ensure that the laboratory used to perform the
analyses participates in a QA/QC program that complies with the appropriate EPA guidance.
Respondent shall follow the following documents as appropriate as guidance for QA/QCand
sampling: “EPA Requirements for Quality Assurance Project Plans” (QA/R-5 ) (120KB)-March
2001, EPA/240/B-01/003; "Guidance on Choosing a Sampling Design for Environmental Data
Collection” (G-5S) (1046KB), December 2002, EPA/240/R-02/005.

2. Upon request by EPA, Respondent shall have such a laboratory analyze samples submitted
by EPA for quality-assurance monitoring. Respondent shall provide to EPA the quality
assurance/quality control procedures followed by all sampling teams and laboratories performing
data collection and/or analysis. Respondent shall only use laboratories that have a documented
quality system which complies with ANSI/ASQC E-4 1994, “Specifications and Guidelines for
Quality Systems for Environmental Data Collection and Environmental Technology Programs,”
(American National Standard, January 5, 1995)_and “EPA Requirements for Quality Management
Plans (QA/R-2)” (EPA/240/B-01/002, March 2001) or equivalent documentation as determined by
EPA. EPA may consider laboratories accredited under the National Environmental Laboratory
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Accreditations Program (NELAP) as meeting the quality system requirements.

3. Uponrequest by EPA, the Respondent shall allow EPA or its authorized representatives to
take split and/or duplicate samples. The Respondent shall notify EPA at least fifteen (15) days in
advance of any sample collection activity, unless shorter notice is agreed to by EPA. EPA shall
have the right to take any additional samples that EPA deems necessary. Upon request, EPA shall
allow Respondent to take split or duplicate samples of any samples it takes as part of its oversight
of Respondent’s implementation of the Work

4. Respondent may assert a claim of business confidentiality covering part or all of the
information submitted to EPA pursuant to the terms of this Order under 40 C.F.R. Section 2.20,
provided such claim is allowed by Section 104(e)(7) of CERCLA, 42 U.S.C. Section 9604(e)(7).
This claim shall be asserted in the manner described by 40 C.F.R. Section 2.203(b) and
substantiated at the time the claim is made. Information determined to be confidential by EPA will
be given the protection specified in 40 C.F.R. Part 2. If no such claim accompanies the
information when it is submitted to EPA, it may be made available to the public by EPA or the
state without further notice to Respondent. Respondent agrees not to assert confidentiality claims
with respect to any data related to Site conditions, sampling, or monitoring.

5. Respondent shall provide and/or obtain access to the Site and off-Site areas owned and/or
controlled by Respondent, to which access is necessary to implement this Order, and provide
access to all records and documentation related to the conditions at the Site and the action
conducted pursuant to this Order. Such access shall be provided to EPA employees, contractors,
agents, consultants, designees, representatives, and State of Washington representatives. These
individuals shall be permitted to move freely at the Site and appropriate off-site areas in order to
conduct actions which EPA determines to be necessary.

6. If the Site, the off-Site area, or other property subject to or affected by the cleanup, or where
documents required to be prepared or maintained by this Order are located, is controlled or owned
in whole or in part by parties other than Respondent, Respondent will obtain, or use their best
efforts to obtain, access agreements from such parties. Such agreements shall provide access for
EPA, its contractors and oversight officials, the State and its contractors, and Respondent or
Respondent's authorized representatives and contractors, and such agreements shall specify that
Respondent is not EPA's representative with respect to liability associated with Site activities.
Copies of such agreements shall be provided to EPA prior to Respondent's initiation of field
activities. Respondent's best efforts shall include providing reasonable compensation to any
off-Site property owner.

7. I access agreements are not obtained within the time referenced above, Respondent shall
immediately notify EPA in writing of its failure to obtain access. EPA may use its legal authorities
to obtain access for Respondent, may perform those tasks or activities requiring access with EPA
contractors, or may terminate the Order if Respondent cannot obtain access agreements. If EPA
performs those tasks or activities requiring access with EPA contractors and does not terminate
the Order, Respondent shall perform all other activities not requiring such access. Respondent
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shall integrate the results of any such tasks undertaken by EPA into its reports and deliverables.
EPA reserves the right to seek cost recovery for all costs and attorney fees incurred by the United
States to obtain access for Respondent.

8. Notwithstanding any provision of this Order, the United States retains all of its access
authorities and rights under CERCLA and any other applicable statutes or regulations.

XV. RECORD PRESERVATION

Respondent shall preserve all records and documents in its possession that relate in any way -
to the Site during the conduct of Work required by this Order and for a minimum of ten (10) years
after commencement of construction of any response action. Respondent shall acquire and retain
copies of all documents that relate to the site and are in the possession of its employees, agents,
accountants, contractors, or attorneys. After this ten (10) year period, Respondent shall notify
EPA at least ninety (90) days before the documents are scheduled to be d&stroyed If EPA
requests that the documents be saved, Respondent shall, atno cost to EPA, give EPA the
documents or copies of the documents.

XVL. ENDANGERMENT AND EMERGENCY RESPONSE

1. Inthe event of any action or occurrence during the performance of the Work which causes or
threatens to cause a release of a hazardous substance or which may present an immediate threat to
public health or welfare or the environment, Respondent shall immediately take all appropriate
action to prevent, abate, or minimize the threat, and shall immediately notify EPA's RPM. If the
RPM is unavailable Respondent shall notify the EPA Office of Emergency Response, Region 10
Duty Officer at (800) 424-8802 or (206) 553-1263 of the incident or Site conditions. Respondent
shall take such action in consultation with EPA's RPM and in accordance with all applicable
provisions of this Order, including but not limited to the Health and Safety Plan. In the event that
Respondent fails to take appropriate response action as required by this Section, and EPA takes
that action instead, EPA reserves the right to seek relmbursement from Respondent for all costs
incurred by the United States. .

2, In addmon, in the event of any reportable release of a hazardous substance from the Site,
Respondent shall immediately notify the Emergency Response Duty OSC at (206) 553-1263 and
the National Response Center at (800) 424-8802. Respondent shall submit a written report to
EPA within seven (7) days after each release, setting forth the events that occurred and the
measures taken or to be taken to mitigate any release or endangerment caused or threatened by the
release and to prevent the reoccurrence of such a release. This reporting requirement is in addition
to, and not in lieu of, reporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and
Section 304 of the Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C. §
11004, et seq.

3. Nothing in the preceding Paragraph shall be deemed to limit any authority of the United
States to take, direct, or order all appropriate action to protect human health and the environment
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or to prevent, abate, or minimize an actual or threatened release of hazardous substances on, at, or
from the Site.

XVIL EPA REVIEW OF SUBMISSIONS

1. After review of any deliverable, plan, report or other item which is required to be submitted
for review and approval pursuant to this Order, EPA may: (a) approve the submission; (b) approve
the submission with modifications; (c) disapprove the submission and direct Respondent to re-
submit the document after incorporating EPA's comments; or (d) disapprove the submission and
assume responsibility for performing all or any part of the response action. As used in this Order,
the terms "approval by EPA," "EPA approval,” or a similar term means the action described in
Subparagraphs (a) or (b) of this Paragraph.

2. Inthe event of approval or approval with modifications by EPA, Respondent shall proceed to
take any action required by the plan, report, or other item, as approved or modified by EPA.

3. Upon receipt of a notice of disapproval pursuant to Section XVII Paragraph 1(c) of this
Order or a request for a modification pursuant to Section XVII Paragraph 1(b), Respondent shall,
within fifteen (15) days or such longer time as specified by EPA, correct the deficiencies and
resubmit the plan, report, or other item for approval. Notwithstanding the notice of disapproval,
or approval with modifications, Respondent shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion of the submission.

4.  If any submission is disapproved by EPA pursuant to Section XVII, Paragraph 1(d) of this
Order, Respondent shall be deemed to be in violation of this Order.

- XVIIL COMPLIANCE WITH APPLICABLE LAWS

1. All activities by Respondent pursuant to this Order shall be performed in accordance with the
requirements of all federal and state laws and regulations. EPA has determined that the activities
contemplated by this Order are consistent with the NCP.

2. Respondent shall perform all actions required pursuant to this Order in accordance with all
applicable local, tribal, state, and federal laws and regulations except as provided in CERCLA
section 121(e) and 40 C.F.R. section 300.415(j). In accordance with 40 C.F.R. § 300.415(j), all
on-site actions required pursuant to this Order shall, to the extent practicable, as determined by
EPA, considering the exigencies of the situation, attain applicable or relevant and appropriate
requirements (ARARs) under federal environmental, state environmental, tribal environmental, or
facility siting laws. Respondent shall identify ARARs in the Work Plan subject to EPA approval.

3. This Order is not, and shall not be construed to be, a permit issued pursuant to any federal or
state statute or regulation.
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XIX. REMEDIAL PROJECT MANAGER

1. All communications, whether written or oral, from Respondent to EPA shall be directed to
EPA's RPM. Respondent shall submit to EPA three (3) copies of all documents, including plans,
reports, and other correspondence, which are developed pursuant to this Order, and shall send
these documents by certified mail, return receipt requested or overnight delivery. Documents shall
also be provided in electronic format.

EPA's RPM is: Sally Thomas
EPA Project Coordinator
Environmental Cleanup Office
U.S. Environmental Protection Agency
Region 10
1200 Sixth Avenue, Mail Code ECL-113
Seattle, Washington 98101
- (206) 553-2102

2. EPA has the unreviewable right to change its RPM. If EPA changes its RPM, EPA will
inform Respondent in writing of the name, address, and telephone number of the new RPM.

3. EPA's RPM shall have the authority lawfully vested in the RPM, by the National Contingency
Plan, 40 C.F.R. Part 300. EPA's RPM shall have authority, consistent with the National
Contingency Plan, to halt any work required by this Order, and to take any necessary response
action. :

XX. DELAY IN PERFORMANCE

1. Any delay in performance of Work required under this Order that, in EPA's judgment, is
properly justified by Respondent under the terms of this Section shall not be considered a violation
of this Order. Any delay in performance of a specific task required under this Order shall not
affect Respondent’s obligations to fully perform all other obligations under the terms and
conditions of this Order.

2. Respondent shall notify EPA of any delay or anticipated delay in performing any requirement
of this Order. Such notification shall be made by telephone to EPA's RPM, as appropriate, within
48 hours after Respondent first knew or should have known that a delay might occur. Respondent
shall adopt all reasonable measures to avoid or minimize any such delay. Within five (5) business
days after notifying EPA by telephone, Respondent shall provide written notification fully
describing the nature of the delay, any justification for delay, any reason why Respondent should
not be held strictly accountable for failing to comply with any relevant requirements of this Order,
the measures planned and taken to minimize the delay, and a schedule for implementing the
measures that will be taken to mitigate the effect of the delay. EPA may, in its sole and
unreviewable discretion, grant an extension of any schedule for good cause shown. Increased
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costs or expenses associated with implementation of the activities called for in this Order are not a
justification for any delay in performance.

XXI. ASSURANCE OF ABILITY TO COMPLETE WORK

1. Within thirty (30) days after approval of any Work Plan for any response action, Respondent
shall demonstrate its ability to complete the Work specified by the Work Plan and to pay all claims
that arise from the performance of such Work by obtaining and presenting to EPA one of the
following: (1) a performance bond; (2) a letter of credit; (3) a guarantee by a third party; or (4)
internal financial information to allow EPA to determine that Respondent has sufficient assets
available to perform the Work. Respondent shall demonstrate financial assurance in an amount no
less than the estimate of cost for the response actions described in the Work Plan. If Respondent
seeks to demonstrate ability to complete the response actions by means of internal financial
information, or by guarantee of a third party, it shall re-submit such information annually. If EPA
determines that such financial information is inadequate, Respondent shall, within thirty (30) days
after receipt of EPA's notice of determination, obtain and present to EPA for approval one of the
other three forms of financial assurance listed above.

2. Atleast seven (7) days prior to commencing any Work at the Site pursuant to this Order,
Respondent shall submit to EPA a certification that Respondent or its contractors and
subcontractors have adequate insurance coverage or have indemnification for liabilities for injuries
or damages to persons or property which may result from the activities to be conducted by or on
behalf of Respondent pursuant to this Order. Respondent shall ensure that such insurance or '
- indemnification is maintained for the duration of the Work required by this Order.

XXII. UNITED STATES NOT LIABLE

The United States, by issuance of this Order, assumes no liability for any injuries or damages
to persons or property resulting from acts or omissions by Respondent, or its directors, officers,
employees, agents, representatives, successors, assigns, contractors, or consultants in carrying out
any action or activity pursuant to this Order. Neither EPA nor the United States may be deemed
to be a party to any contract entered into by Respondent or its directors, officers, employees,
agents, successors, assigns, contractors, or consultants in carrying out any action or activity
pursuant to this Order.

XXHI. ENFORCEMENT AND RESERVATIONS

1. EPA reserves the right to bring an action against Respondent under Section 107 of
CERCLA, 42 U.S.C.§ 9607, for recovery of any response costs incurred by the United States
related to the Site and not reimbursed by Respondent. This reservation shall include but not be
limited to past costs, direct costs, indirect costs, the costs of oversight, the costs of compiling the
cost documentation to support oversight cost demand, as well as accrued interest as provided in
Section 107(a) of CERCLA.
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2. Notwithstanding any other provision of this Order, at any time during the response action,
EPA may perform its own studies, complete the response action (or any portion of the response
action) as provided in CERCLA and the NCP, and seek reimbursement from Respondent for its
costs, or seek any other appropriate relief.

3. Nothing in this Order shall preclude EPA from taking any additional enforcement actions,
including modification of this Order or issuance of additional Orders, and/or additional remedial
or removal actions as EPA may deem necessary, or from requiring Respondent in the future to
perform additional activities pursuant to CERCLA, 42 U.S.C. § 9606(a), et seq., or any other
applicable law. Respondent shall be liable under CERCLA Section 107(a), 42 U.S.C. § 9607(a),
for the costs of any such additional actions.

4.  Notwithstanding any provision of this Order, the United States hereby retains all of its
information gathering, inspection and enforcement authorities and rights under CERCLA, RCRA
and any other applicable statutes or regulations.

5.  Asprovided in Section 106(b) of CERCLA, 42 U.S.C. § 9606(b), any person who, without
sufficient cause, willfully violates, or fails or refuses to comply with, any order of the President
under Section 106(a) may, in an action brought in the appropriate United States district court to
enforce such order, be fined not more that $27,500 for each day in which such violation occurs or
such failure to comply continues. Moreover, under Section 107(c)(3) of CERCLA, 42 U.S.C. §
9607(c)(3), “[ilf any person who is Liable for a release or threat of release of a hazardous
substance fails without sufficient cause to properly provide removal or remedial action upon order
of the President pursuant to section 9604 or 9606 of this title, such person may be liable to the
United States for punitive damages in an amount at least equal to, and not more than three times,
the amount of any costs incurred by the Fund as a result of such failure to take proper action.”

6.  Nothing in this Order shall constitute or be construed as a release from any claim, cause of
action or demand in law or equity against any person for any liability it may have arising out of or
relating in any way to the Site.

7.  If acourt issues an order that invalidates any provision of this Order or finds that

Respondent has sufficient cause not to comply with one or more provisions of this Order,
Respondent shall remain bound to comply with all provisions of this Order not invalidated by the

court's order.
XXIV. ADMINISTRATIVE RECORD

The Administrative Record file supporting these response actions is available for review
at EPA Region 10 offices located at 1200 6 Ayenue, Seattle, Washington.

XXV. OPPORTUNITY TO CONFER
1. Respondent may, before the effective date of this Ordér, request a conference with EPA to
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discuss this Order. If requested, the conference shall occur within seven (7) days of Respondent’s
request for a conference.

2. The purpose and scope of the conference shall be limited to issues regarding Respondent’s
compliance with the Order, implementation of the Work required by this Order and Respondent’s
intentions with respect to compliance with this Order. This conference is not an evidentiary
hearing, and does not constitute a proceeding to challenge this Order. It does not give Respondent
a right to seek review of this Order, or to seek resolution of potential liability, and no official
stenographic record of the conference will be made. At any conference held pursuant to
Respondent's request, Respondent may appear in person or be represented by an attorney or other
representative.

3. Requests for a conference must be by telephone followed by written confirmation mailed
that day to Cara Steiner-Riley, Assistant Regional Counsel, 1200 6® Ave., Seattle, WA 98101 at
(206) 553-1142.

XXVI. EFFECTIVE DATE AND COMPUTATION OF TIME

This Order shall be effective twenty (20) days after the day it is received by Respondent,
unless a conference is requested as provided herein. All times for performance of ordered
activities shall be calculated from this effective date. If a conference is requested, this order shall
be effective ten (10) days after the day of the conference unless modified in writing by EPA.

!z b
So Ordered, this day of December, 2003.

Michael F. Gearheard, Director
Environmental Cleanup Office

Region 10

U.S. Environmental Protection Agency

EFFECTIVE DATE:
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